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This article offers a complementary explanation to the diffusion theory that focuses on the process of governance
emergence from a top-down perspective. This complementary explanation analyzes the bottom-up processes of
diffusion and tested them by studying the policy formulation process in the Mercosur Residence Agreement (RA)
signed in 2002. Based on interviews with key actors, documents, and academic literature, this article concludes
that the RA was mainly the result of Brazilian and Argentinian negotiations. Brazil needed to boost regional
cooperation after the Mercosur crisis, and considered that a joint migration amnesty could have a positive impact
on the trading bloc’s image. However, the Argentinian experience in migration issues allowed for a more coherent
policy on the matter. Therefore, I maintain that the mode of interaction in the Residence Agreement negotiations
was a bottom up diffusion process that allowed the regionalization of domestic policies.
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A governanca migratoria na América do Sul: a difusao de baixo para cima (bottom-up) do Acordo de

Residéncia do Mercosul

Este artigo oferece uma explicagdo complementar a teoria da difusdao que explica o processo de surgimento da
governanga regional a partir de uma perspectiva de cima para baixo (top-down). Essa explicagdo complementar
analisa os processos de difusdo de baixo para cima (bottom-up), e os testa por meio do estudo da formulagio de
politicas no Acordo de Residéncia do Mercosul, assinado em 2002. Tomando em consideracio entrevistas com
atores destacados, documentos e literatura académica, este artigo conclui que o Acordo foi principalmente o
resultado das negociagdes brasileiras e argentinas. O Brasil em um primeiro momento considerou uma anistia
migratoria regional para melhorar a imagem do Mercosul. No entanto, a experiéncia argentina em questoes de
migragdo permitiu uma politica mais coerente na matéria. Portanto, este trabalho conclui que o modo de interagao
na negociagdo do Acordo foi um processo de difusdo de baixo para cima (bottom-up) que produziu a regionali-
zagdo de politicas domésticas.

Palavras-chave: Mercosul; difusao de ideias de baixo para cima (bottom-up); regionalismo; governanga; migragoes.

La gobernabilidad migratoria en Sudamérica: la difusién de abajo hacia arriba (ascendente) del Acuerdo
de Residencia del Mercosur

Este articulo ofrece una explicaciéon complementaria a la teoria de la difusion que se centra en el proceso
de emergencia de la gobernanza desde una perspectiva de arriba hacia abajo (top-down). Esta explicacién
complementaria analiza los procesos de abajo hacia arriba (bottom-up) de difusién y los prueba mediante el estudio
de la formulacion de politicas en el Acuerdo de Residencia del Mercosur, firmado en el 2002. En base a entrevistas
con actores clave, documentos y literatura académica, este articulo concluye que el Acuerdo fue principalmente el
resultado de las negociaciones brasilefias y argentinas. Brasil necesitaba impulsar la cooperacion regional después
de la crisis del Mercosur y consider6 que una amnistia migratoria conjunta podria tener un impacto positivo en
la imagen del bloque. Sin embargo, la experiencia argentina en temas de migracién permitié una politica mas
coherente en la materia. Por lo tanto, se sostiene que el modo de interaccion en las negociaciones del Acuerdo fue un
proceso de difusion de abajo hacia arriba (bottom-up) que posibilit6 la regionalizacion de las politicas domésticas.
Palabras clave: Mercosur; difusion de “abajo hacia arriba”; regionalismo; gobernanza; migracion.
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1. INTRODUCTION

Unlike other cross-border issues such as the environment, international trade, organized crime, etc.,
there is no formal global governance structure to manage migration. The migration issues are dispersed
and have been divided up among several international instruments dealing with various aspects of the
topic (asylum, irregular migration, labor migration, etc.). In addition, there is no formal institutional
migration framework that covers it comprehensively: the United Nations High Commissioner for
Refugees (UNHCR) and the International Organization for Migration only address certain types of
migration issues (Lavenex et al., 2016; Betts, 2010:8-13).

However, there is a global migratory governance and it takes different forms depending on the type
of migration issue being addressed, and the levels of coordination established in each case. Regarding
irregular migration and the free movement of people, there has been an enormous reluctance to
adopt a comprehensive multilateral framework. Most of the cooperative efforts in this area have been
addressed at the regional level, specifically within regional integration frameworks such as the Southern
Common Market (Mercosur) and the European Union (EU). These frameworks have addressed the
liberalization of internal mobility flows and irregular migration (Lavenex et al., 2016:457).

Literature on the subject has pointed out that the drivers of regional migration governance schemes
follow either a top-down diffusion process of global scripts, which are adopted by some regional
trading blocs, or an independent decision-making process that takes into consideration particular
regional concerns or domestic interests. The first explanation concentrates on “common values” —
such as human rights — or supposedly successful regional models of migration management that
are adopted by other regions because of a preference for readily available information to shape their
decisions (Geiger and Pécoud, 2010; Lavenex et al., 2016). The independent decision making process
explanation, on the other hand, points to particular regional or domestic interests, such as the spillover
effect of the economic integration projects, or the domestic interests of the states (Awumbila et al.,
2014; Lavenex et al., 2016).

This article offers a complementary explanation that takes into consideration not only regional or
state interests, but also the ways in which their previous experiences influence other agents’ preferences.
This third approach focuses on the diffusion process and emergence of migration governance, but
from a bottom-up point of view. It states that migration policy templates are not necessarily global,
but in some cases, respond to a bottom-up process of regionalization of domestic policies. In this
sense, this article considers that the negotiation of the Agreement on Residence for Citizens of the
States Parties of Mercosur and Associated States — the Residence Agreement (RA) — signed in 2002,
presents an excellent illustrative case for this complementary approach. It is necessary to point out
that the RA constitutes a cornerstone in the advances of migration policy worldwide, because regional
migrants only have to prove to be a national of one of the signatory states to access temporary or
permanent residence in another signatory state. This was a stark difference from the traditional criteria
of migratory legislation worldwide, where generally a residence permit has to be linked to labor,
family reunification, studies, etc. (Nicolao, 2015:8-9; Ramirez Gallegos, Ceja and Coloma, 2017:66).

Consequently, this article examines how the model of migration governance in the RA was formed,
and how this policy was diftused. This study also raises two supplementary analyses. The first one
evaluates the modes of interaction that prevailed among the actors. In other words, was the RA a
process of independent decision-making, or policy diffusion, and if so, which process or mechanism
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can explain its negotiation? The second one analyzes the kind of actors that were involved, their main
interests, and the institutional conditions in the negotiation process of the RA.

In this article, I argue that the RA was mainly the result of the Brazilian and Argentinian
negotiations. Brazil needed to boost regional cooperation after the Mercosur crisis, and considered
that migration policies could have a positive impact in the regional trading bloc’s image. However,
the Argentinian experience with migration issues was one that allowed for a more coherent policy on
the matter. In the end, the Argentinian experience was accepted by all members as the best policy
option for the region.

The focus on Argentina and Brazil is not to suggest that the presence of the other state parties and
signatory countries (Uruguay, Paraguay, Bolivia and Chile) was irrelevant during the negotiation.
Clearly, an erosion of their support would have blocked the RA. However, the two larger countries
played a fundamental role in the negotiation process, since they were the ones who came up with
different policies containing different proposals, from which the other states could choose.

2. WHY MIGRATION GOVERNANCE?

The Agreement on Residence for Citizens of the States Parties of Mercosur and Associated States —
Residence Agreement (RA) is analyzed in this article as a construction of a regional migration governance.
The analytical perspective of governance is understood as a set of rules, roles and social practices
constructed above and beyond the nation state (Hall and Bevir, 2011:353), that can help to appreciate
the different levels, institutional arrangements and types of coordination involved in the negotiation and
adoption of this regional migration policy. Furthermore, the governance approach can better explain
the multidimensional nature of the migration regime (Hall and Bevir, 2011:352) that deals with at least
three different subfields: (i) an economic focus on facilitating mobility as a factor of production; (ii) a
rights-based emphasis on the civil and social rights of migrants; and (iii) a security focus that stresses
migration control and the fight against irregular migration (Betts, 2010:7; Lavenex et al., 2016). Finally,
this analytical perspective can help to go beyond the state as a unified entity and understand the role of
other public and private actors in the construction of this migration policy at different levels of analysis.

The concept of governance, can be associated with a wide variety of phenomena that can be
classified according to whether they emphasize the policy, polity or political dimensions. The policy and
polity dimensions emphasize the modes of political steering and the institutional system that forms
the framework for political action. Governance in its political dimension is defined as the decision-
making process in which agent s interests are developed to reach a concrete political goal, therefore
it can be matched to the process of policymaking (Treib, Bahr and Falkner, 2005:4-6). Since the aim
of this article is to discuss how the model of migration governance was formed, it will concentrate
on the concept of governance in the political dimension.

3. THE EMERGENCE OF REGIONAL MIGRATION GOVERNANCE

Some authors (Lavenex et al., 2016) have argued that the emergence of the Mercosur Residence
Agreement (RA) could be explained from an intergovernmental perspective, in which states and
their agents cooperate in order to protect their geopolitical and economic interests, and the interests
of their constituencies (Borzel, 2016:2-3; Oyarzun Serrano, 2008:100-104; Soderbaum, 2005:5-8,
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2009:480, 2011:10). In other words, cooperation results from independent decision making of one
region faced with problems generated within the region (endogenous) or outside it (exogenous),
such as the challenges created by the international economic interchange or the general process of
globalization (Borzel and Risse, 2016).

Indeed, the RA responded to the Argentinian need to overcome the internal problem of
irregular migration from neighboring states (Lavenex et al., 2016), and the Brazilian interest in
addressing migration issues in order to strengthen the social agenda of Mercosur (Alfonso, 2012:47-52;
OIM, 2014). However, the intergovernmental perspective cannot explain why the RA did not obey the
legislation or the prior responses that the states parties had in relation to migration, and why it was so
innovative for its time, not only in the region but also worldwide. In addition, this perspective cannot
grasp how the previous Argentinian experiences with migration issues influenced the agents’ choices.

The studies on diffusion, on the other hand, are concerned with the ways in which state cooperation,
such as regionalism or regional governance, are shaped by interdependence (Risse, 2016:87-88).
Diffusion can be understood as the “process by which an innovation is communicated through
certain channels over time among the members of a social system” (Rogers, 1983:5). The rationale
for the diffusion of the innovation is that actors, during a process of policy formation, prefer readily
available information about which policies are the most effective or the most appropriate in a given
situation (Risse, 2016:87-88). It has also been stated that geographic proximity, historical background,
and political, institutional or ideological similarities play an important role in the policy adoption by
a cluster of countries (Porto de Oliveira and Faria, 2017:19).

However, it is necessary to point out that one of the gaps in the literature on diffusion in
international relations (IR) is that it only considers the top-down or horizontal dissemination of
policies, leaving aside bottom-up processes. The vast majority of the literature on diffusion in IR
has focused on the ways countries or regions have adopted Western approaches. In this sense, the
formal institutionalization of the European Union (EU) (Breslin, Higgott and Rosamond, 2002:17;
Soderbaum, 2013) or the governance schemes of international organizations (Finnemore, 1996) have
been the templates to compare other forms of regional integration and regional governance around
the world (Borzel, Lohaus and van Hillen, 2013).

This led some authors to criticize the Western or Eurocentric approach, rejecting the tendency
to see the Western models as paradigmatic cases to follow (Acharya, 2016:108-109; Constantine and
Shankland, 2017:99; Porto de Oliveira e Faria, 2017:30). The scholarship on diffusion of ideas beyond
Europe and the western countries is not new but has grown in recent years. In South America some
scholars like Porto de Oliveira (2017) analyze how Brazil became an exporter of ideas and social
policies and not only an importer, as local Brazilian authorities used their knowledge to promote the
policy of participatory budgeting. Concerning policy diffusion in regional integration processes in
South America, Perrotta (2016) analyzes the direct and indirect mechanisms of diffusion operated
between Mercosur and the member states, regarding the regional policy for accreditation and quality
assurances in higher education. In this sense, the author states that the regional accreditation of
Mercosur is a case of diffusion of the Argentinian policies at the regional level.

In relation to migration, the article by Geddes and Arcarazo (2014) analyzes whether the EU and
Mercosur present an example of convergence or divergence in relation to the diffusion of regional
migration governance models. They conclude that the EU did not provide a model for the migratory
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policies in the region. Margheritis (2012:20)”abstract”:” The negotiation of migration issues within
the Latin American Southern Cone Market (Mercosur, on the other hand states that Argentina
expanded the initiatives and encouraged the discussion of the migration norms within Mercosur.
Finally, Brumat (2016:12-16, 467) through the analysis of Mercosur’s migration policies between
the 1991 and 2012, affirms that they are the result of complex interaction between the international,
regional and national levels, although she states that it was the Argentinian policies that served as a
model for the policies in the regional trading bloc.

However, these studies in regional migration issues do not concentrate on the process of diffusion
and the mechanism at play within this process. Therefore, this article offers a complementary
explanation for the emergence of regional governance that takes into account the regionalization of
the domestic policies through the diffusion of ideas (Figure 1), and also explains the actors, levels
and mechanisms at play in this process.

FIGURE 1 BOTTOM-UP APPROACH TO THE DIFFUSION OF REGIONAL GOVERNANCE
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Sources: Porto de Oliveira (2017); Geddes and Arcarazo (2014); Margheritis (2012); Brumat (2016); Perrotta
(2016).
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4. DIFFERENT DIFFUSION MECHANISMS AND APPROACHES

The literature on diffusion explains not only the existence of the phenomenon as such, but also the
patterns and processes of diffusion. Generally, it recognizes four types of theories or mechanisms that
explain the diffusion process: coercion, competition, learning and constructivism (Dobbin, Simmons
and Garrett, 2007:449-450).

Coercion mechanisms operate when certain states, international organizations or private actors
impose the adoption of a norm through the “manipulation of economic cost and benefits, and even
the monopolization of information or expertise” (Dobbin, Simmons and Garrett, 2007:449-450).
In migration matters the EU and the International Organization for Migration has supported
migratory policies in Africa through funded projects, capacity building and transferring the
monopolized expertise to the Economic Community of West African States (Ecowas) (Lavenex et
al., 2016:468-469).

The competition mechanism also refers to changes in incentives, but it sees the incentives from the
norm-takers perspective. In this sense, new policies do not come from powerful actors but from direct
competitors. Although power plays a role in this mechanism, it is the market power or decentralized
economic forces (rather than a powerful public or private actor) which leads to the adoption of a
certain policy (Dobbin, Simmons and Garrett, 2007:457-459; Gilardi, 2011:15).

The learning mechanism involves a shift in individuals’ beliefs or ideas. Learning occurs when
new evidence discovered by norm-takers change their views. A new policy spreads when policy
makers or political elites update their beliefs about what could work in their country, based on the
experiments and experiences of other countries. Therefore, research on learning has to prove that
evidence of policy efficacy increases the probability of its adoption elsewhere (Dobbin, Simmons and
Garrett, 2007:450, 460-462).

However, it is necessary to take into consideration two aspects of the learning mechanism.
The first has to do with the fact that policy diffusion is not necessarily a coordinate process where
states make rational decisions with complete information (Porto de Oliveira and Faria, 2017:20).
Policy makers commonly rely on cognitive shortcuts that are necessary for processing abundant
information, and therefore the decision making process in the real world diverges form, the ideal
rational choice postulates (Weyland, 2005:278-281, 2006:30, 43-48). The second aspect has to do
with the fact that policy choices not only relate to policy outcomes, but also to political outcomes.
Policy makers tend to assess the political feasibility of the policies presented to them. They also
contrast this information with their own preferences, ideologies and prior beliefs. In other words,
policy makers will favor a policy whose outcomes could match their political preferences (Gilardi,
2010:652-653).

Finally, the constructivist approach considers that, in order to analyze why a policy diffuses, it is
necessary to understand how it became socially accepted ( Dobbin, Simmons and Garrett, 2007). In
other words, policy choices are based on shared understanding or legitimate ends and appropriate
means, where the action of adopting a policy evokes an identity or a role in a specific situation
rather than the rational analysis of domestic variables (Gilardi, 2011; Osorio and Vergara, 2016:239)

The following sections analyze the diffusion of the Mercosur RA as a bottom-up process. Based
on interviews with key actors, documents and academic literature on the subject, I reconstruct how

BRAZILIAN JOURNAL OF PUBLIC ADMINISTRATION | Rio de Janeiro 52(2):303-320, Mar. - Apr. 2018

308



RAP | Migration governance in South America: The bottom-up diffusion of the Residence Agreement of Mercosur

a migration policy that was being developed in one state party, and its experience on the subject,
was diffused in the regional arena. I employ a process-tracing approach to illustrate how the policy
contained in the RA was diffused from the bottom up, and which mechanisms were preferred in the
negotiation process.

5. THE BACKGROUND OF THE DIFFUSION PROCESS

5.1 THE ARGENTINIAN EXPERIENCE IN MIGRATION POLICIES

Argentina has historically been a country that received immigrants from Europe, mainly until 1930,
and from Latin America, in a steady stream since the end of the 19th century (Novick, 2010:26; OIM,
2008). Therefore, international migration flows have deeply marked Argentinian society making it
an important and debated issue in the history of the country (Modolo, 2016:202; Novick, 2012:8).

Between 1870-1930, there was a promotion of massive European immigration associated with
the colonization process and the agro-exporting strategy of Argentina’. Hence, migration issues were
regulated very early. The Avellaneda law of 1876, in force until 1981, formally stimulated European
immigration and created the General Department of Immigrations within the Ministry of Interior
that was in charge of formulating and controlling the policy in migration issues (Novick, 2010).

Between 1930 and 1976 the migration policies obeyed the economic and political strategies of
the country. As a consequence, the migration policy was handled in a contradictory manner between
openness and persecution of migrants, especially from the neighboring countries (Novick, 2000, 2010).
However, by 1914 the migratory flow from Europe began to decrease, while the number of regional
migrants began to increase steadily (Modolo, 2016:208; OIM, 2008:13).

When the coup détat took place in 1976 and during the authoritarian government that lasted
from 1976 to 1983, the national government established a new development strategy based on the
deindustrialization and the liberalization of the economy. This was accompanied by migration
policies that considered Latin American immigration as a “problem” that had to be resolved through
police control and the express prohibition of labor for “illegal migrants”. In 1981, the General
Law on Migration and Promotion of Immigration was enacted (Ley Videla). This law, tied to the
Doctrine of National Security, restricted regional migration and increased control of immigrants
(Novick, 2010).

After the return to democracy (1984 onwards) the heavy external debt, industrial recession, and
the fall of international prices of agricultural products, started a period of economic adjustment, in
a clear trend towards neoliberalism that had an impact on migration policies. During this time, the
norm sanctioned in 1981 was reinforced in its legitimacy through the adoption of two regulations
that were aimed at implementing it: the first one developed by Alfonsin in 1987 and the second by
Menem in 1994. Both regulations contained a restrictive immigration policy and a security approach
to the migratory phenomenon (Novick, 2010).

! Demographically, the massive European immigration influenced the size of the population that went from 1.8 million habitants in
1870, to nearly 12 million by the end of 1920. Indec (2010).
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It is necessary to point out that since the 1950s, a large number of undocumented migrants have
regularized their situation in Argentina thanks to amnesty decrees. Between 1949 and 1992 the
country implemented six migratory amnesties® (Pacecca and Courtis, 2008:43) These exceptional
measures constituted key elements for open and non-selective population policies. While not
all of these measures were aimed at regional aliens, they benefited most from it (Novick, 2010).
Nonetheless, these amnesties were temporary measures that did not provide a definitive solution to
the situation of irregular migrants. The continuous opening and then restriction of the migratory
policy in Argentina increased the number of irregular migrants forcing the amnesties to be recurrent
rather than exceptional measures. Moreover, these measures imposed a heavy administrative and
economic burden on the Argentinian state, and especially for the Ministry of Interior (Alfonso,
2012:54-60).

Despite the problems generated by the short-term policies, by the turn of the century the law of
1981 was still in force. However, since 1996 there has been an active participation of non-governmental
organizations (NGOs), international organizations, etc. along with the Congress and the executive
institutions in charge of migration to modify this military law. Several projects were presented without
success; however in 2001 it was possible to present a unified project to Congress that was later approved
in 2003 (Novick, 2012). The project was ambitious, but its participatory nature laid out a general vision
of migration that allowed for a long-term strategy that would facilitate mobility as well as a more
open and tolerant stance towards migrants. As one of the experts in migration issues of Argentina
said: “[...] the draft of the new immigration law was already under discussion [...], somehow this
discussion transferred the concern that we had for Argentina itself to the Mercosur sphere”

Whilst the discussion of the future migratory law gradually modified the discourses of state
bureaucrats, the migratory amnesties proved to be insufficient to cope with the problem of irregular
migration. These two aspects, as we shall see in the following paragraphs, shaped the proposal in the
last instance for a more coherent migration policy from Argentina to Mercosur.

5.2 MERCOSUR AND ITS AGENDA ON MIGRATION

In 1991 Argentina, Brazil, Paraguay and Uruguay signed the Asuncién Treaty that gave birth to
Mercosur, whose main objectives were to liberalize intraregional trade in goods and the formation
of a common market by 1994*. However, the treaty’s clear stress on having a commercial agenda, in
tune with the model of new regionalism and a neo-liberal program, led some scholars to speak of
the social deficit of Mercosur (Di Pietro Paolo, 2013; Perrotta and Vazquez, 2010:17). Therefore, this
treaty conceptualized people 's mobility in terms of market mechanisms, as part of the free circulation
of the factors of production such as capital, goods, services and labor (Brumat, 2016:335; Cernadas,
2011:90; Pérez Vichich, 2007).

2 Amnesty Decree No 15.972 of 08 July 1949. Amnesty Decree No 3.364 of 04 August 1858. Amnesty Decree No 49 of 03 January 1964.
Amnesty Decree No 87 of 11 January 1974. Amnesty Decree No 780 of 12 January 1984. Amnesty Decree No 1.033 of 24 June 1992
(Sassone, 1997:4).

* Author’s translation. NPV: Personal interview [October 2016]. Interviewer: Adriana Montenegro. Buenos Aires.

*The state parties of Mercosur committed to reach a common market in the European way, leaving the agenda open for the incorporation
of new issues of different kinds (Botto, 2015:24; Peixoto, Batista and Perrotta, 2017:100).
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During the transition period towards the goal of creating a common market, no entity dealt
directly with migration issues. Only two subgroups® under the Common Market Group (the executive
organ of the integration process), dealt indirectly with migration. The first was Subgroup 2 of customs
matters, which dealt with some issues related to the movement of people. The other was Subgroup 11,
which dealt with labor issues (Saracho, 2011). However, the latter subgroup began a series of actions
envisioning a future that embraced the free circulation of people, hypotheses that were reinforced
after the “Cronograma de las Lefias” which established a timetable for the common market (Marmora
and Cassarino, 1997).

Nevertheless, by 1994 it was clear that the goal of forming a common market was ambitious, and it
was necessary to redefine the goals and the schedule of the regional integration process. The Protocol
of ‘Ouro Preto, signed in December of 1994, inaugurated a second stage that gave priority to the
formation of the customs union, thus focusing on the agenda of free movement of goods and capital
(Botto, 2015:24; Peixoto, Batista and Perrotta, 2017:100). During this second stage, migration issues
were less front-and-center than before. New Subgroup 10 on “Labor, Employment and Security;” (heir
to the late Subgroup 11), worked under the premise that the free circulation of labor was excluded
(Brumat, 2016:347; Camargo, 2010:502; Marmora and Cassarino, 1997; Martinez Pizarro and Stang,
2006:96; Pérez Vichich, 2007:259); therefore, migration issues were treated as “labor movements in
border zones and largely [placed] back at the national level of policy-making” (Margheritis, 2012:6).

Although the Protocol of Ouro Preto focused on trade and commerce, the second half of the
decade saw a progressive deterioration in economic cooperation within the trade bloc. During this
time member countries’ compliance with the agreements and diplomatic and commercial tensions
developed. By 1998, levels of intra-regional trade began to fall drastically (Gémez Mera, 2013:14-
16). Meanwhile, in the late 1990's the discussion on common social and labor issues regained
momentum. In 1996, an Economic Social and Consultation Forum, created by the Protocol of Ouro
Preto, began its activities. This forum was a channel for participation and consultation with business
associations, unions and NGOs, on social and labor matters, which included migration issues. Later,
in 1997, a Multilateral Agreement on Social Security was signed for the establishment of common
norms to guarantee the right to social security benefits for Mercosur nationals within the trade bloc
(Margheritis, 2012:6).

However, the drastic fall of intra-regional trade vis-a-vis the diplomatic and commercial tensions
reached their climax after the double economic crises in Brazil (1999) and Argentina (2001) (Caetano,
2011:20-41; Sanahuja, 2007:82-85). But, the states parties remained committed to the integration
process within the trade bloc and therefore took several measures in response. First, following the
Argentinian financial collapse, Brazil made some temporary trade concessions to its weakened partner
(Gémez Mera, 2013:15-20). In addition, members proposed an institutional reengineering of Mercosur
with a less intergovernmental view. In this regard, the Administrative Secretariat was transformed
into a Technical Secretariat, and the Permanent Review Tribunal of Mercosur was created, the aim
of which was to function as a dispute settlement system. Both of these innovations occurred in 2002
(Caetano, 2011:42-43).

® The aim of the subgroups was to call for special meetings to deal with issues of interest.
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It is necessary to point out that in July of 2002 Brazil initiated its Pro Tempore Presidency (PTP),
headed by President Fernando Henrique Cardoso. Mercosur was always thought of as an alternative
hub from which Brazil could reinforce its position in the South American region (Quiliconi,
2014:245-246). However, taking into consideration the need to reinforce the regional trading bloc,
Cardoso initiated a series of activities to further promote the integration process during his last Pro
Tempore Presidency, in particular considering the salience of Mercosur during the Brazilian election
campaign that was held in 2002. Luis Inacio Lula da Silva, leader of the Workers’ Party in Brazil
and the candidate who would later win the presidential election, consistently promoted the trading
bloc and its social aspects during his campaign (Caetano, 2011:44). In this regard, the Head of the
Department of Foreigners of the Ministry of Justice in Brazil, who participated in the negotiation of
the Agreement stated:

We wanted (the states parties) at that moment to work hard as countries, in the Ministries of
Justice, to transform Mercosur in a more consistent Mercosur. It was pretty much attached to a
trade agreement. We wanted to transform Mercosur in a more consistent common bloc. How
could we do that? We could do it by focusing on granting rights and with visible things that would

transform Mercosur in a reality for its citizens.®

Therefore, in addition to the reengineering of Mercosur, the financial crises allowed for the
deepening of the political and social dimension of the trading bloc (Bricefio Ruiz, 2013). The end of
neoliberal convergence and the economic and political problems that the countries of the Southern
Cone experienced in the late 1990 s had an impact on the trading bloc’s agenda. Mercosur went
from being centered on commercial issues, to include political, social and productive ones, which
encompassed a more open stance and discourse towards migration issues (Arcarazo and Freier,
2015:176).

6. THE NEGOTIATION OF THE MERCOSUR RESIDENCE AGREEMENT

On 6 December 2002 the presidents of the Mercosur countries, plus those of Bolivia and Chile, signed
the Residence Agreement (RA) after a series of negotiations that took place during the Pro Tempore
Presidency of Brazil. In order to understand the negotiation process of the RA it is necessary to note
that its first discussions took place in the Specialized Migration Working Group (MWG) that was part
of the Meeting of Ministries of Interior. This Meeting was established in 1996 within the Common
Market Council with a strong vision on security matters. The first meetings of the MWG focused on
migration border control in the territory of the party members. However, by the beginning of the
21% century the MWG began to make a series of decisions in migration issues with an agenda less
centered on security matters (Alfonso, 2012:37-41; Mercosur, 2015:4-20).

As mentioned, in 2002, Brazil assumed the Pro Tempore Presidency of Mercosur. Cardoso
wanted to leave a mark on the integration process, in particular considering the salience of

¢ Author’s translation. LPTB: Skype interview [September 2017]. Interviewer: Adriana Montenegro.
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Mercosur during the Brazilian election. The end of the neoliberal convergence and the Mercosur
crisis led the regional leaders to initiate activities to further promote the regional trading bloc that
included its institutional reengineering and the promotion of its political and social dimensions
(Caetano, 2011:44).

On 30 August 2002, during a meeting of the MWG that took place in Porto Alegre (Brazil), the
Brazilian delegation presented a project for a migratory amnesty for Mercosur. The project proposed
to start a joint legalization process in all the countries of the trading bloc. It was thought an exceptional
measure that would favor Mercosur ‘s nationals within a period of sixth months and could promote
the social aspects of integration (Alfonso, 2012:48-49).

In October 2002, during the meeting that took place in Curitiba (Brazil), Argentina (through its
Ministry of Interior) presented a draft of the RA, as a counter-proposal to the Brazilian suggestion to
implement a regional amnesty. As mentioned before, Argentina had a long experience in migration
issues, and according to the census of 2001, the migrants from bordering countries corresponded
to 60% of the foreigners that the country had received.” In particular, Argentina had witnessed how
migratory amnesties processes implemented in its country (followed by periods of closing borders)
only increased the number of people in an irregular situation (Alfonso, 2012:51; Modolo, 2017:48).
Regarding this issue, the Legal Director of the National Direction of Migration of Argentina, who
participated of the negotiation of the Agreement said:

The Argentinian delegation considered the Brazilian proposal interesting, but we also noticed,
according to our own experience, that the amnesty was not a long-term solution. We already

knew from our history that amnesties involve a short-term patch at any given time.®

Indeed, the employees of the Migration Department (DNM) of the Ministry of Interior of
Argentina, who designed the RA draft, knew beforehand that it was impossible to stop migration
movements in countries with large borders such as Argentina. Therefore, it was necessary to implement
real alternatives as they catalogued their policy proposal for Mercosur. This view considered that a
permanent immigration regularization policy would allow Mercosur member states to know who
the people that entered their territory were. Secondly, they considered that irregular migrants easily
end up as illegal migrants and become victims of smuggling, human trafficking and irregular jobs
(Alfonso, 2012:50). Finally, there was a need to show a difference with the migration policies of the
countries of the North. Mercosur member states were especially concerned with the violation of
the fundamental rights of their citizens abroad after 9/11 (Nicolao, 2015:4).

As shown, the reasons stated by the DNM for the implementation of the RA have an administrative
and security view of migration, in tune with the issues discussed at the Mercosur Meeting of the
Ministries of Interior. Although the RA grants fundamental rights to migrants from signatory
countries, from the interviews conducted with former DNM employees, their main concerns were
about the identification of migrants within the territory of member states and the control of illegal

7 Migration Statistics according to the origin country. INDEC (2001).
8 Author’s translation. AA: Personal interview [October 2016]. Interviewer: Adriana Montenegro. Buenos Aires.

BRAZILIAN JOURNAL OF PUBLIC ADMINISTRATION | Rio de Janeiro 52(2):303-320, Mar. - Apr. 2018

313



RAP | Migration governance in South America: The bottom-up diffusion of the Residence Agreement of Mercosur

activities that can be related to migration. However, this was an advanced view when compared to
the security’s migration laws of Mercosur s member states, some of which were established during
periods of dictatorship. Moreover, this was a reformist perspective by international standards, where
most of the migration laws were based on the closure of borders.

This change of mind cannot be ascribed only to the DNM employees, but as stated before, from
the accumulation of the Argentinian experience on the issue. It is therefore necessary to consider
that Argentina was going through a process of discussion of its future migration law since the mid-
1990s. It was a process of intense negotiations between Congress, the executive institutions in charge
of migration issues, and the civil society. These participatory discussions under a more human and
social rights perspective, influenced the discourse on migratory issues in general, and shaped the
future migration policy, not only in Argentina but in Mercosur as well.

After the Argentinian proposal, delegates went to an intermediate room to discuss the topic more
profoundly. The main negotiators in this room were the Argentinian DNM, the Brazilian delegates,
from the Department of Foreigners of the Ministry of Justice and from the Migration Division of
Itamaraty. Finally, the members emerged and Brazil announced that it tabled its proposal of amnesty
in favor of the Argentinian Delegation project’. Paraguay and Uruguay noted that they needed to
make prior consultations before making a decision (Alfonso, 2012:51).

At the next meeting, which was held on 8 November 2002 in Salvador (Brazil), the different
delegations brought their inquiries to the RA under analysis. Argentina was in charge of the
consultations, but Brazil, through its Ministry of Justice, took the leadership in the negotiation process
and got the different delegations to accept the proposal. After three days of hard discussions, the
Ministries of Interior subscribed to the RA (Alfonso, 2012:51-52). In December 2002, the Presidents
of Mercosur’s member States, and of Bolivia and Chile, signed the RA, which was taken as an
achievement of the last months of the Cardoso administration and deepening of the political and
social dimension of the trading bloc.

7. THE NEGOTIATION OF THE RESIDENCE AGREEMENT AS A DIFFUSION PROCESS

Some authors considered that the RA reflected the domestic priorities in the participating countries
(Lavenex et al., 2016). The intergovernmental perspective could offer a proper explanation for
the timing and form that the regime was introduced. However, this explanation does not take
into account how the previous Argentinian experiences with migration issues, influenced agents’
preferences. Why, in the end, did they refuse the Brazilian offer for the migration amnesty, and
preferred to take into consideration the information Argentina made readily available showing
how things could have worked if Mercosur implemented the amnesty as a long term solution for
migration problems?

This article argues that an explanation of a bottom-up diffusion process could better explain
the negotiation process. As stated, the extensive experience of the DNM employees with migratory
amnesties in the Argentinian territory allowed them to understand that these administrative

 AA: Personal interview [October 2016]. Buenos Aires. LPTB: Skype interview [September 2017]. Interviewer: Adriana Montenegro.
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procedures, followed by periods of closing borders, only increased the number of people in irregular
situations. A more long-term migration policy was needed. Furthermore, the participatory discussions
of the future migration law influenced the discourse on migratory issues in Argentina, which in the
last instance had an impact on the DNM proposal and, consequently, influenced the migration policy
in Mercosur.

However, if the RA is to be considered a process of policy diffusion it is necessary to sort out which
type of mechanisms were in place. Taking into consideration the different mechanisms presented,
this article proposes to analyze the process of negotiation of the RA from a rationalist perspective, an
epistemological stance adopted bearing in mind the need to simplify reality and actors’ preferences.
Therefore, this study concentrated on the interests of Argentina and Brazil, since the two larger
countries were the ones that came up with the different proposals of which the other member states
could choose.

In addition, this analysis considers that the learning mechanism is the one that best explains the
adoption of the RA from a rationalist perspective. If learning occurs when actors update their beliefs
about what could work in their country, based on the experiments and experiences of other countries,
then it could be said that the Argentinian experience of what went wrong with their migration
amnesties drove away member states from Brazil ‘s previous proposal. The policies of the RA had not
been implemented in Argentina before, and therefore member states could not conduct a thorough
cost-benefit analysis. However, as stated before, policy diffusion is not necessarily a coordinated
process where states make rational decisions with complete information (Porto de Oliveira and Faria,
2017:20). In the case analyzed, member states used cognitive shortcuts that drove attention to the
policy failures of Argentina, giving a chance to the yet unknown policy.

Finally, it is necessary to emphasize that the RA fulfilled a political objective: promote the social
dimensions of Mercosur after a time of commercial and political turbulence in the regional trading
bloc. Therefore, the RA matched the preferences and prior beliefs, not only of the bureaucrats but

also of the political elites of the time.

8. CONCLUSION

This article offered a complementary explanation for the diffusion theory that focuses on the diffusion
process of governance emergence from a top-down perspective. This complementary explanation was
tested by studying how the model of migration governance in the Mercosur Residence Agreement
was formed. To that end, I evaluated the actors that were involved in the RA, their main interests,
the institutional conditions underlying negotiation, and the modes of interaction that prevailed
among these actors. Based on interviews with key actors, documents and academic literature on
the subject, I conclude that the RA was mainly the result of Brazilian and Argentinian negotiations.
Brazil needed to boost regional cooperation after the Mercosur crisis, and considered that a joint
migration amnesty could have a positive impact on the regional trading bloc’s image. However, the
Argentinian experience in migration issues was the one that allowed for a more coherent policy in
the matter, which in the end was accepted by member states as the best policy option, not only in its
technical but also in its political aspects.
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Therefore, I argue that the mode of interaction between the actors was a bottom-up learning
process of the Argentinian policy. As mentioned, the extensive experience of the DNM employees
with migratory amnesties in Argentina allowed them to realize that these administrative procedures
only increased the number of immigrants in irregular situations. A more long-term migration policy
was needed not only for Argentina but also for the region as a whole. Furthermore, the participatory
discussions of the future migration law influenced the discourse on migratory issues in Argentina,
which in the last instance had an impact on the DNM proposal, and later in the region.
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